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Avista has carefully considered the issues su u’xznd%z@ g development of new water
opriations in aress where those developments may have an advers f Cton Aviste
oralion's water 1 ‘g*i;«g. You m;{i it clear during our meeting on A:w% 4, 2008, that the
: ing with aiz ced to address each water permit applic %m on a cuse-by-¢
i document from Avista that describes situations where we would
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ontana Warer Court conducted an evidentiary hearing on Avistu's
rJudge Holter issued un oxd“"ihai set forth those rights. Avisia
ronal water ;g; ht permit. Throughout its nearly sixty year history of doing
vista has observed the water rights faws, as they apply to any other water
adu 1 call on existing water rights, and has objected, due to special

to only ene appheation for 4 new provisional water right §i}€i'i’¥3‘5i Unigue
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s fed Avista to file and pursue wn objection to the water permit application of

imber Company (TRL). Those circumstances are worth noting.

3 for a surface water right to divert water from the Clark Fork River for s

diant 1o be operated near Thompson Falls, to which Avista objected. Hearing
o8 ?7 Smxu w? the DNRC conducted un evidentiary hearing and issued ¢

e pcz‘ mit. .Izl AL.Ig,x.zst 20 (36. 1“[(321!'”1@ Examiner David A. Vogler heard
i "d ’I"R L's exceptions and

final order.

gue cireumstances that prompted Avista 1o pursue this objection are

Cwater divectly upstream of Avista's Noxon Dam Reservowrr. Unlike
upstream and on tributaries. there was no quesiion that Avisia's gl
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ad alternative sources of water available. It appears that TRL's primary purpose in
a:sbmmm; surface water was (o diminish the expense associated with pumping and treating
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we%ccmc D 'oiecis had never made o call on junior water rnig

hermore, TRL stuted & application that 1t would cease using river water if
electric projects made a "non-selective” call. Therefore, TRL'
‘wigi} to limit downstream water nghts that had priority in 4 manner not

i its original permit application thal water was available for

n the evidentiury hearing that TRL's expert witnes:
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fundamentally misunderst wﬁ ‘hL operations of Avista's Noxon | {upid:s Dam, which

described as a "run-of-the-river” dam. Therefore. issuance of o permit would perpe
puscharwcterization of Avista’s project und water rights,
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sptionad circumstances in total, not merely the amount of water hs;:ing recuesied, resulted
a5 objection. However, this objection should not necessarily be viewed us an indication of
TR AV fzumds o é*‘“.;si weih oié% ;‘:m'n‘m a;*f'hcnua‘ms. !;m nm majort \, m % S apphicanons

stly ulifmgm 9mm tlm L qu:. circumstances associated with
p\'ug,m,,; With the cxcem nof TRL and as stated carlier, Avista has not ebjected to any
cations on file with DNRC.

t the most prudent approach for DNRC, with regard 10 prmddinr a meuns {or

cater in basins that are not closed to new appr (*‘mmzzom
“lear ‘au al i app’éf:“mx that an applicant may use a mitig
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e e ;d;im nt's interpretation of Hearing Examiner Vogler's order (denying

has been used by the Department as a precedent to duumnm adverse dfm

ﬂ“:éif“*x-fo’ that cach new permit ap{nzumon has its own sife-specific ,;,wts; associated

new use, including fuctual considerations of the pwmd and time of use. return
“tlow rate. distance from other water rights, and the number and size of

holders who would have the right to mtercep the water, before it ever

would ¢ ce ,,f a pim 18108 "! water ugm ;}crmi{,

sion is in the Flathead River basin (including tributaries of the Flathead
Lzzif ¢y upstream of the point where the Flathead River feaves the




2. The spplication meets at least one of the following crileria

. The amount of water p umuxd 1o be diverted is de minimus; or

b. posed use of water is largely nonconsumptive. such as domestic use inside o
& An aguifer recharge or mitigation plan is developed to offset adverse impacts.
Tieria are not intended to be exclusive: we merely are providing p x; ives in cases that

seen clear o us are unlikely to cause any adverse effect. We hope that 1 1¢ | egu%m s “c!p&,;, a8
the Mm iment considers administrative rule changes and water permit applications, as well as the

rotection of all existing water rights.
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